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24O NOTES 

injunction over the method of procedure provided by the Vir- 
ginia Constitution. 

The Constitution provides " that upon the granting of an 
appeal a writ of supersedeas may be awarded by the Ap- 
pellate Court suspending the operation of the order appealed 
from, until the final disposition of the appeal. But the com- 
pany appealing must file a suspending bond, which has been ap- 
proved by the Commission (or on review by the Court of Ap- 
peals). 

"The Commission, upon the execution of such bond, shall 
forthwith require the appealing company, under penalty of the 
immediate enforcement (pending the appeal and notwithstand- 
ing any supersedeas), of the order or requirement appealed 
from, to keep such accounts, and to make such reports, verified 
by oath, as may, in the judgment of the Commission, suffice to 
show the amounts being charged or received by the company, 
* * * together with the names and addresses of the persons 
to whom such overcharges will be refundable in case the 
charges made by the company pending the appeal be not sus- 
tained." 

Suppose the Commission requires an unreasonable suspend- 
ing bond, or makes such requirements in regard to keeping ac- 
counts that the company cannot comply with them and at the 
same time operate the railway profitably. In the first case, that 
of the suspending bond, it seems that during the appeal the 
rates fixed by the Commission could be enforced against the 
railway. And in the second case, that of keeping the accounts, 
apparently no appeal on this question is provided for. 

The practical effect of the decision seems to be, that where 
it is in the power of a railway company by reasonable means to 
prevent a legislative act being passed against them, they must 
avail themselves of these means before seeking the aid of the 
Federal Courts. 



The Liability of an Agent without Authority. 

Ordinarily when an agent has contracted without authority 
from his principal, the latter is unanswerable unless he sub- 
sequently ratifies such act. An effort is then made to attach lia- 
bility to the agent himself. Three situations may arise: (1) 
where the agent knowingly and falsely represents that he has 
authority from the principal, and a third party contracts with 



" Const., sec. 156c 
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him; (2) where he honestly and bona fide, thinking he has 
authority, makes similar representations; (3) where both 
parties with knowledge of his lack of authority contract. 

An indefinite number of variations of these three situations 
may be conceived which in turn multiply problems. The 
problems, however, in their last analysis reduce themselves to 
the three states of facts mentioned. 

In the first case there never appears to have been any doubt 
that the agent is liable in an action of deceit. 1 His representa- 
tions may be made either by word or conduct. He is none the 
less responsible because he contracted with the thought that 
his master would ratify his act and with not one scintilla of in- 
tention to defraud. 2 

In the third case he incurs no liability. 3 Whatever may have 
been the thoughts of the parties, as for example, to have the 
principal subsequently ratify the agreement, if there was any 
knowledge on the part of the third party of the agent's want 
of authority he voluntarily assumed a risk and can demand 
reparation from no one. 

The perplexing situation arises in the second case, where the 
representations are made in perfect innocence, with a total 
absence of connivance. This question was met in the English 
courts in the case of Collins v. Wright* where the agent was 
mulcted in damages. Although morally exculpated from all 
guilt, he had nevertheless caused the third party a loss. He 
was held answerable on the ground of an implied representation 
that he had authority. Another reason often advanced is that 
the agent is in closer touch with his principal; consequently it 
becomes his duty, if he chooses to act, to know whether in 
fact an agency exists or not. 6 

Some doubt was entertained whether this principle remained 
intact after the decision of Deny v. Peek? This doubt was 
dispelled in the case of Oliver v. Bank of England, 1 when it was 
definitively decided that whatever may be the law as to rep- 
resentations made by persons in other relations, an agent is 



1 Kroeger v. Pitcaim, 101 Pa. 311 (1882) ; Polhill v. Walter, 3 B. & A. 
114 (1833). 

*Downman v. Jones, 9 Jurist, 454-458 (1845). 

"Murry v. Car others, 58 Ky. 71 (1 Met. 1858). 

'8E. &B. 645 (1857). 

'Firbank's Executors v. Humphries (1886), 18 Q. B. D. 54. 

"14 App. Cas. 337 (1889). For an incisive criticism of Collins v. 
Wright, see 18 L. Quarterly Rev. 364 (1902). 

' 1 L. R. Ch. Div. (1902) 610. 
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responsible for representations of authority which prove false, 
however honestly they be made. The American rule accords 
with this proposition. 8 

Apropos of this, it may be stated that there is a line of 
cleavage on the question of procedure. The majority of courts 
hold that no suit can be brought on the contract, for the reason 
that the agent did not make a contract for himself and there- 
fore the courts will not make one for him. 9 The better ac- 
tion is assumpsit on an expressed or implied assertion of 
authority. 10 

A variation of the third situation may be stated, viz., where 
the agent discloses all the facts relative to his authority and 
makes no representations. In that case the law says that the 
party complaining has had full knowledge, or what amounts 
to knowledge of the agent's lack of authority, and hence can- 
not recover. 11 

The question under consideration was before the Court in 
the recent case of Sourztrine v. McRoy Clay Works. 12 The 
plaintiff, a physician, contracted with B, the superintendent of 
the defendant corporation, to attend an employe who had been 
injured while in the service of his corporation. The plaintiff 
was ignorant of the lack of authority on the part of B to bind 
his principal, the corporation, to such a contract. Neither the 
corporation nor B were held. In sustaining the demurrer to 
the averments against B the following language was employed : 
"If such want of authority was known to both parties, or un- 
known to both parties — there being a mutual mistake — the agent 
would not be personally liable." In support of this proposi- 
tion a case involving an agent of a municipal corporation is 
cited. 13 Space will not allow a digression into the very proper 
reasons why agents of public corporations acting bona fide 
cannot be held. 14 But these reasons, whatever they may be, 
cannot be marshalled in aid of an agent of a private corpora- 
tion, the defendants in the above case. 



'Cochran v. Baker, 56 Pac. Rep. 641 (Oregon, 1899); White v. 
Madison, 26 N. Y. 117 (1862) ; May v. Tel. Co., 112 Mass. 90 (1876). 

'Ballon v. Talbot, 16 Mass. 461 (1819) ; Duncan v. Niles, 32 111. 532 
(1863) ;Hall v. Crandall, 29 Cal. 567 (1865). 

10 Dung v. Parker, 52 N. Y. 494 (1873). See Pollock on Torts, 60 
note K, pointing out the advantage of assumpsit. 

a Smout v. Ilberg, 10 M. & W. 1 (1842) ; Ware v. Morgan, 67 Ala. 
461 (1880). 

"85 N. W. Rep. 782 (Ind. 1908). 

"Newman v. Sylvester, 42 Ind. 106 (1873). 

u Dunn v. MacDonald (1897), * Q- B. 40. 
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There is considerable confusion attaching to the statement 
quoted. If what is meant by the Court is the variation of the 
third situation, of which we have spoken, we concede to its 
soundness with all readiness. The quotation, when dissected, 
may, however, with equal aptitude meet the second state of 
facts. There is no particular magic in the words "mutual mis- 
take," for they simply mean that the agent acted honestly think- 
ing he had authority from his principal, while the plaintiff con- 
tracted with him, likewise believing he had authority — in other 
words we may call it a mutual mistake, or whatever appellation 
we wish, but that does not make it any the less the second situa- 
tion. In short if it be simply the second proposition clad in 
new garments, it is, with due deference to the Court, a doctrine 
the boldness of which is somewhat startling, for it is a decided 
leap from the sound trend of authority, and militates against 
the well-recognized rule of Collins v. Wright. 15 



Malice in Conditionally Privileged Communications. 

What is a privileged occasion and what is a proper use of 
such occasion is decided differently in England from the gen- 
eral authority in America. This difference may perhaps be due 
to the long continued struggle for the right of freedom of 
speech and the late recognition of the middle and lower classes. 
England restricts the privileged occasion, 1 but is liberal in the 
use 2 of such occasion; while in this country, the occasion 3 is 
more broadly construed and its use i restricted. This differ- 
ence has been overlooked by some jurisdictions which adhere to 
the American rule as to the occasion but have followed the 
English rule as to its use. 

The recent case of Barry v. McCollom B follows this English 
rule as to the use and holds that, "it is enough if he honestly 
and in good faith, at the time when he made the accusations be- 
lieved them to be true. This required nothing more than that 
there were grounds for the belief which then seemed to him to 
be sufficient and that his motive in making the publication was 



M 8E.&B. 64s (1857). 

1 Odgers on Libel and Slander (4th ed), 248, 272, 282. 

'Clark v. Molineux, 3 Q. B. D. 246 (1877). 

3 Townshend on Slander and Libel, 395, 414, 419. 

1 18 Amer. & Eng. Enc. 1048; 25 Cyc. 411. 

5 70 Atl. (Conn.) 1035. 



